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INTRODUCTORY

The sole question, of those raised by the appel-

lants in this consolidated appeal, in which the ap-

pellee Tarwater, as Receiver, is interested, is pre-

sented here by the appellant Agostino. This is

based on Agostino's Specification of Error No. 1

pertaining to the Receiver (Assignments Nos. 25,

26 and 27, Tr., pp. 393-4), to be found in Agostino's

brief, at page 15, as follows:

"Error No. 1 (Assignments 25, 26 and 27).

Receivership—Void—Unauthorized—Profits.

The court erred in not finding appellant en-

titled to the profits of the receivership because it

was void—no jurisdiction having been had of the

appellant or of the property, being unauthorized

in the case of coal leases, and the rights of the

judgment creditors in cause A482 not being su-

perior to the rights of appellant. Also, appellant

is entitled to a one-fifth interest in the profits of

such receivership under the contract with Henry

DeJohn, from whom the actual possession of the

property was taken by the receiver."

This action was originally commenced by the

appellee, Alaska Matanuska Goal Company, against

A. H. McDonald, Receiver, for the purpose of re-

covering from the receiver the possession of Unit

No. 1, Matanuska Coal Fields, Alaska, and for dam-

ages for withholding the same. There being other

claimants then the said plaintiff also demanding

the possession of the said unit from the receiver,



an order was made by the court on February 16,

1928, in part as follows:

"• * * In order that there may be a determi-

nation of all questions involving the right to the

possession of said lands and premises and that

each claimant to said right to possession man havt

his day in eourt, if appears to this court that each

person claiming an interest in and a right of pos-

session in said hinds and premises should be made

a party defendant in this action brought against

said receiver.

"Now, Hun fore, for the speedy and comphte

determination thereof, the Court of its own motion

orders and directs the plaintiff in the above-en-

titled at Hon to bring into said action as additional

parties defendant therein said Henry DeJohu.

Adam Colonello, Frank Colobuffalo and 8. L.

It a a Hi, copartners trading under the firm name of

Premier Coal Mining Company, and Bruno Agos-

tino, and that plaintiff shall have thirty days to

comply irith lliis order. * * *"

—Tr., pp. 1-3.

In accordance with this order an Amended

Complaint Bringing in Additional Parties, includ-

ing this appellee Tarwater, Receiver, he having

meanwhile succeeded McDonald as such, was filed

by the plaintiff. (Tr., pp. 4-14.) These facts are

set out in the opinion of the trial court. (Tr., pp.

280-1.)

The Amended Complaint having been filed, is-

sues were thereupon joined between the parties by

the filing of answers containing affirmative de-



fenses — which were treated as cross-bills — and

which in turn were answered or replied to by the

other parties.

Upon these pleading the suit was set down for

trial as a suit in equity, triable to the court with-

out a jury (Tr., pp. 257-8), and was tried as such,

resulting in the judgment appealed from.

POINTS RAISED BY APPELLANT AGOSTINO
The appellant Agostino, by his Specification of

Error No. 1 Relating to the Receiver (Agostino's

Brief, p. 15), claims that he is entitled either:

(a) To all the profits of the receivership, if it

is voir, as he claims it is;

or,

(b) To one-fifth the profits of the receiver-

ship, even though it be valid.

This appellee contends that no such issues were

tendered to the court by either the pleadings or the

evidence in the suit, and that the suit was a mere

examination pro interesse suo, as described by Mr.

Justice Nelson in the suit of Wiswall vs. Sampson,

Wiswall vs. Sampson, 14 Howard 65; 14 L. Ed. 328-

and that the sole question in issue, as submit-

ted to the court in this suit, and as properly de-

termined by the court, was: "Which, if any, of the

various claimants to Unit No. 1. Matanuska Coal

Fields, Alaska, was entitled to receive the unit



from the receiver upon his discharge by the court.

This appellee further contends that the matter

of the disposal of the accumulated funds in the

hands of the receiver is a proper matter for final

determination in the original action wherein the

receiver was originally appointed, No. A-482; that

no such final determination hrving been made, n^>

appeal lies herein.

ARGUMENT
The amended complaint bringing in addition

parties defendant filed by the Alaska Matanuska

Coal Company (Tr.. p. 4), contained, amongst other

things, allegations claiming that the appointment

of the receiver was invalid, the court having no

jurisdiction to do so, and that the receiver de-

pleted the property by working the same and ex-

cting coal therefrom.

These allegations were contained in paragraphs

13 and 14 of the amended complaint (Tr., p. 11),

but were stricken by the court, on the motion of

the Alaska Matanuska Coal Company, plaintiff,

during the trial of the suit, on January 22, 1929

(Tr., pp. 158*9), and the following remarks were

then made by court and counsel:

"Mr. Ray — The plaintiff now moves to

strike from its complaint bringing in addi-

onal defendants, paragraph 13 on page R,



which alleges the employment of a receiver

without jurisdiction being had over the prop-

erty or over the subject matter or over the

parties, and rlso paragraph 14, which alleges

the extraction of large quantities of coal and

asked for a forty per cent exhaustion and de-

pletion and competition of the amount taken

out. Thus relieving the action of the charge

for damages against the receiver and making

the action a straight action for possession.

"The Court—Is it your understanding, Mr.

Ray, that with that portion of plaintiffs com-

plaint stricken the question as it is now before

the Court as to the Alaska Matanuska Coal

Company will simply be as to whether the

Alaska Matanuswa Coal Company is entitled

to receive possession when the receiver is dis-

charged?

"Mr. Ray—Yes sir.

"The Court — I will allow the motion to

strike and allow you to strike those portions of

the complaint. -

: *"

No objection was made by the appellant Agos-

tino to the striking of the two paragraphs men-

tioned from plaintiffs complaint, although these



materially affected the issues to be determined by

the court. In fact counsel for Agostino says, at

the close of plaintiffs case, Tr., p. 160, at the bot-

tom of the page:

"* * * 1 do not think the striking out of

those tiro paragraj/lis makes nnif particular differ-

ed'

To the amended complaint of the plaintiff each

of the appellants, Agostino and the Premier Coal

Mining Company, filed separate answers, contain-

ing affirmative defenses (Tr., pp. 31 and 15, resp.),

as did also this appellee (Tr., p. 74).

In his answer to the plaintiffs complaint (Tr.,

pp. 35-59), the appellant Agostino admitted the

matters and things set out in paragraphs 13 and

14 of the complaint — which were subsequently

stricken as aforesaid— but failed entirely to af-

firmatively allege either the invalidity of the re-

ceivership, the jurisdiction of the court, or his

right to the net proceeds derived from the receiv-

er's operations, although he did, in the prayer, ask

that such net proceeds be awarded to him upon the

discharge of the receiver and the termination of

the receivership.

The affirmative defense contained in Agostino's

answer to plaintiffs complaint is the only plead-

ing: which may he considered as his cross - bill

the receiver and under which he may see!;
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relief against the receiver. Having failed to al-

lege therein any matters concerning the validity or

invalidity of the receivership, and having failed to

set up any facts therein showing him to be entitled

to the profits thereof, the matter was not for de-

termination by the court after these allegations

were stricken from the plaintiff's complaint, on its

motion, without objection by the appellant Agos-

tino.

The other appellants in this suit, Henry DeJohn

and others, in answering the plaintiffs complaint

(Tr., pp. 15-31), made no attempt to attack the va-

lidity of the receivership, neither did they make

claim to any of the profits thereof. The appel-

lant Agostino, in answering the affirmative de-

fenses contained in DeJohn's answer, and treating

the same as a cross-bill against him, did allege the

facts which he failed to allege in his answer to the

plaintiffs complaint. Here (Tr., pp. 69-70), he set

out the matters and things recited in his specifica-

tion of error and argument.

Surely it cannot be contended on his part that

having admitted certain things, afterwards strick-

en, contained in the complaint of plaintiff, and hav-

ing also alleged other things in his answer to the

cross - bill of separate defendants, other than the

paintiff or this appellee, any issues such as are

specified in his brief as error, were joined between



him and this appellee. Had he intended to liti-

gate these matters in the suit at bar he should

have tendered them in his pleadings and should

not have stood mute while these matters were be-

ing stricken from plaintiffs complaint.

The very order of the court directing the plain-

tiff to bring in the additional parties (Tr.. pp. 1-3),

shows clearly that it was not intended by the court

that this suit should be anything except an exam-

ination pro interesse suo, for the language of the

court was:

"* * * In order that there may be a de-

termination of all questions Involving the right

to the possession of said lands and premises
* V

This clearly indicates that it was not intended

by the trial court to attempt in this action to ad-

judicate the rights of the parties in any respect

>ave that concerning the final disposition of the

unit by the receiver on his discharge by the court.

And this fact is further borne out by the entire

proceedings.

The disposrl of the funds in the hands of the

receiver which accumulated during the term of the

receivership is noi a matter for the determination

of the court in this action, but is a proper matter

to be finally determined in the original action

wherein the receiver was appointed. No final dis-
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position of this fund was made in the Judgment

appealed from (Tr., pp. 331-4). nor was it proper

for the court to undertake such disposal of these

funds otherwise than in cause No. A-482. If in

that action it can be shown by Agostino that he is

entitled to the proceeds of the receivership, and

that the judgment creditors are entitled to no pri-

ority, and his relief is denied him, then he has his

remedy by appeal.

CONCLUSION

The receiver, being a mere Custodian of the

court—a stakeholder—is not interested in the mat-

ters properly raised by the appellees, namely,

which of the claimants is entitled to the posses-

sion of Unit No. 1.

The disposition of the funds in his hands, not

having yet been decreed by the court below, can

not, at this time, be determined on this appeal, par-

ticularly so in view of the fact that the issue was

not raised in appellant's pleading, nor on the trial,

and it is submitted that the action of the trial court

in this regard was right and should be affirmed.

Respectfully submitted,

HARRY F. MORTON,

Attorney for E. R. Tarwater, Receiver,

Appellee.


